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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD Co MANN
AYTORNKY SENERAL

Nonorable Den W. Jacksoa

Distrist Attoracy

Harris County
Bouston, Texas
Attention: Xr. ¥. K. Richardson

Dear 84ir:

oS, such charge to be over
nd shoéve the $1.00 for each
or fraction thereof ad-
5 the dorrover? And

s v rageipt of your letters of
: ; reguesting the opiaion eof
this dapartment - - submitted therein son-
eerning Septic I A3, Texas A8th legislature.
Seation . as fellows:

t shall ia vay mod-
nge Any valid provision of Arti-
3 of Rouse Bill No. 79, Aets of
sn, ABth legislatwre, Ror shall
: Aot prevent charging of any
1e068SArY eXpense, oV Or hereaftier
permit ad authorized by in sand sush shall
not be cmtdorod interest.

‘"In the trial of sny & cation for iajuns-
tion under this Aot there exist a prima
faclie presusption that the aotusl and neo nu-oz
expenses of any sueh loan was zn
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Dollar for esoch Fifty ($50.00) Dollars, or frac-
tional part thereof loaned; but this prima facie
presumption shall extend only to the first note
or debt oving at the same time by an individual
to any person, firm, corperation, partnership or
association, and shall not apply to any reneval
or extension thereof unless the originsl note

or debt and all extensions thereof vere for &
period of not less than sixty (60) days.”

We quote from your letters tvo of your submitted
Questionss

*Question ~ What is or vas the intention of
the legislature in permitting the collection of
charges of $1.00 for each $50.00 loaned or frac-
tion thereof?t"

"Question: Can a lender under the provi-
- sions o 8 Act charge & borrover for actual

out-of-pocket expense nscesséry in making the
loan, such charge to be over and sbove the $1.00
for each $50.00 or fraction thereof advanced to
the borrovert®

The latter query is & portion of an alternative
Question you submitted. Since the folloving discussion con-
stitutes our ansver to the gbove Questions, it becomes un-
necessary to ansver your slternative Qquery based on ths ex-
anples submitted theresunder.

The Act specifically provides that charges may be
made for actual and necessary expenses, ncw. or hereafter per-
mitted and authorized by lav and shall not be oconsidered as
interest, There is no language in the bill that places &
limjtation on the amount that may be charged for the actual
and necessary expenses, unless as you suggest, that part of
3ection 2& providing there shall exist & prima facie presump-
tion that the actual and necessary expenses in making any
such loan vas $1.00 for each $50.00, or fractional part there-
of lcaned, is & limitation as to the amount that may be col-
lected for these actual and necessary expenses. However,
this prima facie presumption is said to exist in the trisl
of any application for injunction under the Act., We interpret
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this partion of Section 2e¢ to mean that in a trial of an
application for an injunction under the provisions of this
bill, there vill exist a prima facile presumption that ocharges
balod on the above ratio vere actual and necessary, and the
lender is relieved of producing such proof unless this pre-
sumption is rebutted by contradiotory evidence. Ve believe
that this is the construoction that vas intended to be placed
on this portion of the Act and that its purpose vas not to
place a ceiling on the amount that a lender could colleot

for sctual and necessary expenses. As long as the expenses
Vere actual and necessary, the sum may be greater than the
ratio of $1.00 for every ‘50 00 or fractional part thereof
loaned, but vhen the expsnses are for a sum greater than
that of the said ratlo, thn prima facie presumption as to

the actuality and necessity of the expenses is not available
tc the lender in the trial for an injunotion, Yyet these ex-
penses can be collected if they be proved as deing actual and
necessary.

The adove discussion is based upon the assumption
that the conditions set forth in the Act creating the pre-
sumption actually exist.

We further construe this Act to the effect that
no charge vhatsoever can be assessed against the borrover
for expenses, unless the expenses vers actually and in fact
incurred and vere necessary in making the loan. If no ex-
penses vVere incurred in making a loan, no charge at &1l can
be assessed against the borrover for expenses, regardless
of the amount loaned.

¥e further quote from your letters as follovs:

uestion: Is this dill retroactive as to
any loans made prior to its effective date?"

"Question - Is the ocollection of usury on
contracts existence prior to the enactment of
the bill and prior to the said bill becoming ef-
feotive, vik: the collection of usury on pre-exist-
ing econtracts, a violation of the Act?"

'%uestion = If a loan company quits business
prior effective date of the bill, and in
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liquidating its dusiness ¢olleots usury on out-
standing accounts on pre-existing contracts,
vould injunotion lie against such company, or
its liquidating agent, for the collection of
usury on such sccounts in vinding up its busi-
ness?

In the oase of Mellinger v, City of Houston, 63
Tex. 37, 3 8. W. 249, Judge Stayton said:

*In the absence of constitutional restric-
tions upon the subject, it is almost universally
agcepted as & sound ruio of construction that a
statute shall have only a prospective operation,
unless 1ts terms shov oclearly a legisletive in-
tentlen that it shall have a retroactive effect,

. To the same effect are State v. Railvay Co., 100
Tex. 175, 97 8. ¥. 71; Freeman v, ¥W. B. Walker and 8ons, 212
8. W. 637 (Com. App.). :

There is nothing in this Act vhich vould clearly
indicate or shov an intontion of the legislature that it
should act retroactively. Therefore, it is the opinion of
this department that said Senats Bili A3 (s pot retroactive.
What ve mean by this is explained in the folloving discus-
sion.

Section 1 of the Act under discussion provides that
a suit may be instituted by certain parties named therein "to
enjoin any person, firm, or corporation or any officer, agent,
servant or employee of such person, firm, or eorporatiocn
vho 1s engaged in the business of habitually 101n1n§ noneg
for the use and dstention of vhich usurious interest has been
oharged against or contracted to be paid by the borrowver,
from demanding, receiving or Yy the use of any msans attempt-
ing to collect from the borrover usurious interest on ac-
count of any loans, or from thersefter charging any borrov-
er usurious interest or contracting for any usurlious interest.
+ +» «" (underscoring ours)

Section 2 of the Aot provides as follows:
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“By the tera *habituslly' as used in this
Act, 1s meant the making of as many as three (3)
loans on vhieh or in connection vith whish usur-
ious interest is charged or contracted for vith-
in a period of six (6? months next preceding the
filing of any such suit,

"By the term 'usurious interest! as used
in this Ac¢t, 1s meant interest at a rate in ex-
cess of ten (10%) per centum per annum."

By saying the Act 18 not retromsctive, Ve mean -the
making of the loans referred to in fection g, quoted above,
must have occurrsd subsequently to the effective date of the
Act, Hovever, & parson, firm, or corporation so engsaged in
the business of "habitually” loaning money, as defined by
Section 2, may be enjoined, after the effective date of the
Act, from collscting usurious interest on sccount of any losan
vhether executed prior or subsequent to such effective date.,
In other words, to secure an 1njunction under the terms of
this Act, the person, firn‘ or sorporation must be guilty of
loaning money "habitually,” as so defined by the Act, and the
loans referred to therein must have been made after the ef-
Tective date of the Act. After such fact has been estasblished,
the guilty party may be enjoined from colleoting usurious in-
terest on any loans, vhether same vas exscuted before or sub-
seqQuent to the date the Act vent into effect.

It followa from vwhat ve have said that a locan ocom-
pany vhich quits business prior to the effeative date of the
Act may not be enjoined Irom demanding, receiving or attempt-
ing to collect from borrovers usurious interest on loans made
prior to such date, for it is no longer engaged in the business
of habitually loaning money at a usurious rate of interest, a
business vhich may be enjoined only when conducted after the
A&t VYecomes effective,

Ye trust the foregoing fully ansvers your Queations.
Very truly yours

ATTORNRY GENERAL OF TEXAS
LU T TUT L6, 1948

W{‘/ 'g M By ‘ - sl

Fred €. Chandler
ST NI ST ons Aasistant

By .~ « -+ = - JAPPR
ROK:4db Robert 0. Kooh !/ cg:::;
\or B/



